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Federal Trade Commission § 310.2 

APPENDIX A TO PART 309—FIGURES FOR PART 309 

[60 FR 26955, May 19, 1995, as amended at 69 FR 55339, Sept. 14, 2004; 78 FR 23835, Apr. 23, 2013] 

PART 310—TELEMARKETING SALES 
RULE 16 CFR PART 310 

Sec. 
310.1 Scope of regulations in this part. 
310.2 Definitions. 
310.3 Deceptive telemarketing acts or prac-

tices. 
310.4 Abusive telemarketing acts or prac-

tices. 
310.5 Recordkeeping requirements. 
310.6 Exemptions. 
310.7 Actions by states and private persons. 
310.8 Fee for access to the National Do Not 

Call Registry. 
310.9 Severability. 

AUTHORITY: 15 U.S.C. 6101–6108. 

SOURCE: 75 FR 48516, Aug. 10, 2010, unless 
otherwise noted. 

§ 310.1 Scope of regulations in this 
part. 

This part implements the Tele-
marketing and Consumer Fraud and 
Abuse Prevention Act, 15 U.S.C. 6101- 
6108, as amended. 

§ 310.2 Definitions. 
(a) Acquirer means a business organi-

zation, financial institution, or an 
agent of a business organization or fi-
nancial institution that has authority 
from an organization that operates or 
licenses a credit card system to author-
ize merchants to accept, transmit, or 
process payment by credit card 
through the credit card system for 
money, goods or services, or anything 
else of value. 
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(b) Attorney General means the chief 
legal officer of a state. 

(c) Billing information means any data 
that enables any person to access a 
customer’s or donor’s account, such as 
a credit card, checking, savings, share 
or similar account, utility bill, mort-
gage loan account, or debit card. 

(d) Caller identification service means a 
service that allows a telephone sub-
scriber to have the telephone number, 
and, where available, name of the call-
ing party transmitted contempora-
neously with the telephone call, and 
displayed on a device in or connected 
to the subscriber’s telephone. 

(e) Cardholder means a person to 
whom a credit card is issued or who is 
authorized to use a credit card on be-
half of or in addition to the person to 
whom the credit card is issued. 

(f) Charitable contribution means any 
donation or gift of money or any other 
thing of value. 

(g) Commission means the Federal 
Trade Commission. 

(h) Credit means the right granted by 
a creditor to a debtor to defer payment 
of debt or to incur debt and defer its 
payment. 

(i) Credit card means any card, plate, 
coupon book, or other credit device ex-
isting for the purpose of obtaining 
money, property, labor, or services on 
credit. 

(j) Credit card sales draft means any 
record or evidence of a credit card 
transaction. 

(k) Credit card system means any 
method or procedure used to process 
credit card transactions involving cred-
it cards issued or licensed by the oper-
ator of that system. 

(l) Customer means any person who is 
or may be required to pay for goods or 
services offered through tele-
marketing. 

(m) Debt relief service means any pro-
gram or service represented, directly or 
by implication, to renegotiate, settle, 
or in any way alter the terms of pay-
ment or other terms of the debt be-
tween a person and one or more unse-
cured creditors or debt collectors, in-
cluding, but not limited to, a reduction 
in the balance, interest rate, or fees 
owed by a person to an unsecured cred-
itor or debt collector. 

(n) Donor means any person solicited 
to make a charitable contribution. 

(o) Established business relationship 
means a relationship between a seller 
and a consumer based on: 

(1) the consumer’s purchase, rental, 
or lease of the seller’s goods or services 
or a financial transaction between the 
consumer and seller, within the eight-
een (18) months immediately preceding 
the date of a telemarketing call; or 

(2) the consumer’s inquiry or applica-
tion regarding a product or service of-
fered by the seller, within the three (3) 
months immediately preceding the 
date of a telemarketing call. 

(p) Free-to-pay conversion means, in 
an offer or agreement to sell or provide 
any goods or services, a provision 
under which a customer receives a 
product or service for free for an initial 
period and will incur an obligation to 
pay for the product or service if he or 
she does not take affirmative action to 
cancel before the end of that period. 

(q) Investment opportunity means any-
thing, tangible or intangible, that is of-
fered, offered for sale, sold, or traded 
based wholly or in part on representa-
tions, either express or implied, about 
past, present, or future income, profit, 
or appreciation. 

(r) Material means likely to affect a 
person’s choice of, or conduct regard-
ing, goods or services or a charitable 
contribution. 

(s) Merchant means a person who is 
authorized under a written contract 
with an acquirer to honor or accept 
credit cards, or to transmit or process 
for payment credit card payments, for 
the purchase of goods or services or a 
charitable contribution. 

(t) Merchant agreement means a writ-
ten contract between a merchant and 
an acquirer to honor or accept credit 
cards, or to transmit or process for 
payment credit card payments, for the 
purchase of goods or services or a char-
itable contribution. 

(u) Negative option feature means, in 
an offer or agreement to sell or provide 
any goods or services, a provision 
under which the customer’s silence or 
failure to take an affirmative action to 
reject goods or services or to cancel the 
agreement is interpreted by the seller 
as acceptance of the offer. 
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(v) Outbound telephone call means a 
telephone call initiated by a tele-
marketer to induce the purchase of 
goods or services or to solicit a chari-
table contribution. 

(w) Person means any individual, 
group, unincorporated association, lim-
ited or general partnership, corpora-
tion, or other business entity. 

(x) Preacquired account information 
means any information that enables a 
seller or telemarketer to cause a 
charge to be placed against a cus-
tomer’s or donor’s account without ob-
taining the account number directly 
from the customer or donor during the 
telemarketing transaction pursuant to 
which the account will be charged. 

(y) Prize means anything offered, or 
purportedly offered, and given, or pur-
portedly given, to a person by chance. 
For purposes of this definition, chance 
exists if a person is guaranteed to re-
ceive an item and, at the time of the 
offer or purported offer, the tele-
marketer does not identify the specific 
item that the person will receive. 

(z) Prize promotion means: 
(1) A sweepstakes or other game of 

chance; or 
(2) An oral or written express or im-

plied representation that a person has 
won, has been selected to receive, or 
may be eligible to receive a prize or 
purported prize. 

(aa) Seller means any person who, in 
connection with a telemarketing trans-
action, provides, offers to provide, or 
arranges for others to provide goods or 
services to the customer in exchange 
for consideration. 

(bb) State means any state of the 
United States, the District of Colum-
bia, Puerto Rico, the Northern Mariana 
Islands, and any territory or possession 
of the United States. 

(cc) Telemarketer means any person 
who, in connection with telemarketing, 
initiates or receives telephone calls to 
or from a customer or donor. 

(dd) Telemarketing means a plan, pro-
gram, or campaign which is conducted 
to induce the purchase of goods or serv-
ices or a charitable contribution, by 
use of one or more telephones and 
which involves more than one inter-
state telephone call. The term does not 
include the solicitation of sales 
through the mailing of a catalog 

which: contains a written description 
or illustration of the goods or services 
offered for sale; includes the business 
address of the seller; includes multiple 
pages of written material or illustra-
tions; and has been issued not less fre-
quently than once a year, when the 
person making the solicitation does 
not solicit customers by telephone but 
only receives calls initiated by cus-
tomers in response to the catalog and 
during those calls takes orders only 
without further solicitation. For pur-
poses of the previous sentence, the 
term ‘‘further solicitation’’ does not 
include providing the customer with 
information about, or attempting to 
sell, any other item included in the 
same catalog which prompted the cus-
tomer’s call or in a substantially simi-
lar catalog. 

(ee) Upselling means soliciting the 
purchase of goods or services following 
an initial transaction during a single 
telephone call. The upsell is a separate 
telemarketing transaction, not a con-
tinuation of the initial transaction. An 
‘‘external upsell’’ is a solicitation 
made by or on behalf of a seller dif-
ferent from the seller in the initial 
transaction, regardless of whether the 
initial transaction and the subsequent 
solicitation are made by the same tele-
marketer. An ‘‘internal upsell’’ is a so-
licitation made by or on behalf of the 
same seller as in the initial trans-
action, regardless of whether the ini-
tial transaction and subsequent solici-
tation are made by the same tele-
marketer. 

EFFECTIVE DATE NOTE: At 80 FR 77558, Dec. 
14, 2015, § 310.2 was amended by redesignating 
paragraphs (aa) through (ee) as paragraphs 
(dd) through (hh), redesignating paragraphs 
(f) through (z) as paragraphs (h) through 
(bb), and adding new paragraphs (f), (g), and 
(cc), effective Feb. 12, 2016. For the conven-
ience of the user, the added text is set forth 
as follows: 

§ 310.2 Definitions. 

* * * * * 

(f) Cash-to-cash money transfer means the 
electronic (as defined in section 106(2) of the 
Electronic Signatures in Global and National 
Commerce Act (15 U.S.C. 7006(2)) transfer of 
the value of cash received from one person to 
another person in a different location that is 
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659 When a seller or telemarketer uses, or 
directs a customer to use, a courier to trans-
port payment, the seller or telemarketer 
must make the disclosures required by 
§ 310.3(a)(1) before sending a courier to pick 
up payment or authorization for payment, or 
directing a customer to have a courier pick 
up payment or authorization for payment. In 
the case of debt relief services, the seller or 
telemarketer must make the disclosures re-
quired by § 310.3(a)(1) before the consumer en-
rolls in an offered program. 

660 For offers of consumer credit products 
subject to the Truth in Lending Act, 15 
U.S.C. 1601 et seq., and Regulation Z, 12 CFR 
226, compliance with the disclosure require-
ments under the Truth in Lending Act and 
Regulation Z shall constitute compliance 
with § 310.3(a)(1)(i) of this Rule. 

sent by a money transfer provider and re-
ceived in the form of cash. For purposes of 
this definition, money transfer provider means 
any person or financial institution that pro-
vides cash-to-cash money transfers for a per-
son in the normal course of its business, 
whether or not the person holds an account 
with such person or financial institution. 
The term cash-to-cash money transfer includes 
a remittance transfer, as defined in section 
919(g)(2) of the Electronic Fund Transfer Act 
(‘‘EFTA’’), 15 U.S.C. 1693a, that is a cash-to- 
cash transaction; however it does not include 
any transaction that is: 

(1) An electronic fund transfer as defined in 
section 903 of the EFTA; 

(2) Covered by Regulation E, 12 CFR 
1005.20, pertaining to gift cards; or 

(3) Subject to the Truth in Lending Act, 15 
U.S.C. 1601 et seq. 

(g) Cash reload mechanism is a device, au-
thorization code, personal identification 
number, or other security measure that 
makes it possible for a person to convert 
cash into an electronic (as defined in section 
106(2) of the Electronic Signatures in Global 
and National Commerce Act (15 U.S.C. 
7006(2)) form that can be used to add funds to 
a general-use prepaid card, as defined in Reg-
ulation E, 12 CFR 1005.2, or an account with 
a payment intermediary. For purposes of 
this definition, a cash reload mechanism is 
not itself a general-use prepaid debit card or 
a swipe reload process or similar method in 
which funds are added directly onto a per-
son’s own general-use prepaid card or ac-
count with a payment intermediary. 

* * * * * 

(cc) Remotely created payment order means 
any payment instruction or order drawn on a 
person’s account that is created by the payee 
or the payee’s agent and deposited into or 
cleared through the check clearing system. 
The term includes, without limitation, a 
‘‘remotely created check,’’ as defined in Reg-
ulation CC, Availability of Funds and Collec-
tion of Checks, 12 CFR 229.2(fff), but does not 
include a payment order cleared through an 
Automated Clearinghouse (ACH) Network or 
subject to the Truth in Lending Act, 15 
U.S.C. 1601 et seq., and Regulation Z, 12 CFR 
part 1026. 

* * * * * 

§ 310.3 Deceptive telemarketing acts or 
practices. 

(a) Prohibited deceptive telemarketing 
acts or practices. It is a deceptive tele-
marketing act or practice and a viola-
tion of this Rule for any seller or tele-
marketer to engage in the following 
conduct: 

(1) Before a customer consents to 
pay 659 for goods or services offered, 
failing to disclose truthfully, in a clear 
and conspicuous manner, the following 
material information: 

(i) The total costs to purchase, re-
ceive, or use, and the quantity of, any 
goods or services that are the subject 
of the sales offer; 660 

(ii) All material restrictions, limita-
tions, or conditions to purchase, re-
ceive, or use the goods or services that 
are the subject of the sales offer; 

(iii) If the seller has a policy of not 
making refunds, cancellations, ex-
changes, or repurchases, a statement 
informing the customer that this is the 
seller’s policy; or, if the seller or tele-
marketer makes a representation 
about a refund, cancellation, exchange, 
or repurchase policy, a statement of all 
material terms and conditions of such 
policy; 

(iv) In any prize promotion, the odds 
of being able to receive the prize, and, 
if the odds are not calculable in ad-
vance, the factors used in calculating 
the odds; that no purchase or payment 
is required to win a prize or to partici-
pate in a prize promotion and that any 
purchase or payment will not increase 
the person’s chances of winning; and 
the no-purchase/no-payment method of 
participating in the prize promotion 
with either instructions on how to par-
ticipate or an address or local or toll- 
free telephone number to which cus-
tomers may write or call for informa-
tion on how to participate; 
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